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(Feb. 16, 2005) ("Protective Order").



Ms. Marlene H. Dortch
February 17, 2005
Page Two
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L Introduction and Qualifications

1. This Declaration, which has been prepared at the request of Sprint Corporation (Sprint) and
Nextel Communications, Inc. (Nextel), contains our preliminary analysis of the competitive impact of

their proposed merger. Our qualifications for conducting this analysis are as follows:'

2. Stanley M. Besen is a Vice President at Charles River Associates, Washington, D.C. Dr.
Besen has served as a Brookings Economic Policy Fellow, Office of Telecommunications Policy,
Executive Office of the President; Co-director, Network Inquiry Special Staff, Federal Communications
Commission; Coeditor, RAND Journal of Economics; and a Sentor Economist, RAND Corporation. He
currently serves as a member of the editorial board of Economics of Innovation and New Technology.
Dr. Besen has taught at Rice University, where he was the Allyn M. and Gladys R. Cline Professor of
Economics and Finance, Columbia University, where he was the visiting Henley Professor of Law and
Business, and the Georgetown University Law Center, where he was Visiting Professor of Law and
Economics. Dr. Besen has published widely on telecommunications economics and policy, intellectual
property, and the economics of standards, and has consulted to many companies in the

telecommunications and information industries. He holds a Ph.D. in Economics from Yale University.

3. Steven C. Salop is Professor of Economics and Law at the Georgetown University Law
Center and a Senior Consultant with Charles River Associates. He is the author of numerous articles on
industrial organization economics, antitrust law and policy, and the economic analysis of law. His
scholarly articles examine a variety of economic and legal issues involving mergers, joint ventures and
partial ownership interests, network markets, exclusionary conduct, and coordinated behavior. Professor
Salop has worked on numerous telecommunications matters involving telephony, television program

supply and distribution, and the Internet. He has been a visiting professor at MIT and the University of

' Our resumes are contained in Appendix 1 to the Declaration.
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Pennsylvania and was previously Associate Director for Special Projects, Bureau of Economics, Federal

Trade Commission. He holds a Ph.D. in Economics from Yale University.

4. John R. Woodbury is a Vice President at Charles szer Associates, Washington, D.C. Dr.
Woodbury is an expert in the economics of antitrust and regulation and has provided expert testimony,
litigation support, and economic consulting services to a large number of business clients, including
many in the telecommunications industry, In addition to having been a Brookings Economics Policy
Fellow, he has held the following senim; positions: Associate Director, Bureau of Economics and
Assistant Director, Burean of Consumer Protection, Federal Trade Commission; Economics Division
Chief, Common Carrier Bureau, Federal Communications Commission; and Research Vice President,
National Cable Television Association. He currently serves on the editorial board of the Antitrust

Source. He holds a Ph.D. in Economics from Washington University (St. Louis).

5. The provision of wireless telecommunications services in the United States is highly
competitive and will remain so after the merger of Sprint and Nextel. Although the two companies have
been aggressive and innovative competitors, they continue fo be handicapped by their relative lateness to
the market and their disadvantages relative to their Regicnal Bell Operating Company competitors. The
merger will offset some of these competitive disadvantages and make the combined company a more
formidable competitor to Verizon Wireless and Cingular Wireless LLC (Cingular). The merger will
reduce network construction and operating costs and will permit Sprint Nextel to offer innovative
wireless services more rapidly, to more subscribers, and at lower cost than otherwise would be the case.
At the same time, our analysis indicates that rival wireless carriers will continue to have the incentives
and the necessary resources — including spectrum resources — to expand the number of subscribers that

they would serve if the merged entity were to attempt to raise prices. As a result, the market will retain
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the ability to deter price increases by the merged firm. For this reason, and others, coordinated price

increases would also be deterred.

6. The remainder of this Declaration is organized as follows. We first examine the efficiency
benefits of the merger. We then turn to the analysis of potential competitive harms. We begin by
applying the initial structural screens employed by the Commission in its evaluation of the Cingular-
AT&T Wireless transaction. This analysis utilizes subscriber share data acquired by Sprint and Nextel
from Telephia and spectrum holding data compiled by Sprint and Nextel.? As part of this analysis, we
note that Sprint Nextel will have more pro-competitive pricing incentives than its ILEC-affihated
wireless competitors, who have the incentive to take into account the impact of their conduct on
intermodal competition and wireline profits. Because of this, the Commission should apply its initial
structural screens under somewhat more permissive standards than it used in its review of Cingular-
AT&T Wireless. We then evaluate the potential for competitive harms arising from unilateral and
coordinated effects on competition in the provision of mobile telephony services and intermodal

competition.

7. Based on our preliminary analysis, we conclude that the merger between Nextel and Sprint
will likely benefit consumers without reducing the intensity of wireless competition. The merger is
likely to increase competition. The merger is unlikely to increase Sprint Nextel’s unilateral incentives to
raise prices or increase the likelihood of coordinated behavior among the remaining wireless carriers.

The same significant constraints on anticompetitive behavior that currently exist will also deter

? Telephia tracks information regarding the mobile telecommunications industry, including market share
data for mobile service operators in major U.S. markets. This information is commercially available,
and Sprint and Nextel enabled us to use these data for the limited purpose of the instant merger
application. Becanse this information is proprietary to Telephia, however, the actual market data are
redacted in the public version of the application.



REDACTED - FOR PUBLIC INSPECTION
Sprint/Nextel Application for Transfer of Control

CRA Amnalysis
anticompetitive price increases after the merger. Moreover, the substantial efficiencies that will result

from the merger are pro-competitive and will benefit wireless customers.

II. The Efficiency Benefits of the Merger

8. Inits review of the acquisition of AT&T Wireless by Cingular Wireless, the Commission
considered “whether the combination... {was} likely to generate verifiable, merger-specific public
interest benefits.” In its analysis, the Commission asked “whether the combined entity will be able, and
is likely, to pursue business strategies resulting in demonstrable and verifiable benefits to consumers that

could not be pursued but for the combination.”

9. The Commission went on to emphasize that “the claimed benefit must be transaction- or
merger-specific.” This means that the claimed benefit “must be likely to be accomplished as a result of
the merger but unlikely to be realized by other means that entail fewer anticompetitive effects.”
Finally, the Commission stated that it “will more likely find marginal cost reductions to be cognizable

than reductions in fixed cost.”

10. The merger of Sprint and Nextel will resuit in significant efficiencies. These efficiencies
will directly benefit the current retail customers of the two companies as well as customers that the two
companies serve indirectly. The efficiencies also will make the merged firm a stronger competitor, so

that the subscribers of other carriers will benefit as well.

11. Many of these efficiencies are merger-specific. They could not be achieved, or are less

likely to be achieved, or would not be achieved as quickly, without the merger. In addition, many of

3 Applications of AT&T Wireless Services, Inc. and Cingular Wireless Corporation For Consent to
Transfer Licenses and Applications, Memorandum Opinion and Order, 19 FCC Red 21522, 7201
(2004) (hereinafier Cingular-AT&T Wireless Order).

14 9 205.
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these efficiencies will reduce the marginal cost of serving subscribers or producing additional minutes of

wireless service, and others will directly improve the quality of service received by wireless subscribers.

12. In this section, we discuss a number of the major efficiencies that Sprint and Nextel expect
to achieve from the merger and explain why they are merger-specific and why they are likely to result in
direct benefits to wireless subscribers. The efficiencies fall into the following major categories: (A)
Improved Techmology Development and Deployment; (B) Improved Network Coverage; (C) Cost
Savings from Increasing the Proportion of “On-Network” Traffic; (D) Reduced Equipment Procurement

Costs; (E) Reduced Backhaul Costs; and (F) Development of Services Using 2.5 GHz.

A. Improved Technology Development and Deployment

13. Because the merged entity will have a larger customer base than either of the merging
firms, Sprint Nextel will undertake many types of investments, including investments in development
and network deployment, which would be uneconomical for either Sprint or Nextel separately.
Moreover, Sprint Nextel customers and competition will benefit in the near future from investments in
new technologies and services that Sprint and Nextel have already undertaken, because each of the
merging firms will be able to gain from investments that the other has already carried out. Although
some of these benefits might be achievable through arrangements short of a merger — for example,
through joint ventures or licensing arrangements — the ability to achieve them through these alternatives
is likely to be more limited and realized more slowly, and the resulting benefits smaller, largely because

of difficulties in structuring efficient teaming contracts or license arrangements between competing

firms.

14. There are two general ways in which the merger will lead to these benefits. First, the
merger permits Sprint and Nextel to avoid cost duplication. This clearly applies to new investments, but

each of the merging parties also will benefit from avoiding the costs of duplicative development

5
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activities. Second, many research and development efforts involve costs that are independent of the
number of subscribers served. As a result of the merger, some of the projects that would have been
uneconomical for either Sprint or Nextel to pursue separately due to high development costs would be
economical for the combined firm. In addition, projects that would have been deferred until either

Sprint or Nextel alone had gained a critical mass of customers can be pursued more quickly because

Sprint Nextel will achieve that critical mass at an earlier date.

15. The most important example of these efficiencies is that the merger will permit the
combined company to avoid the costs of independently developing and deploying nationwide next -
generation wireless networks. Nextel has not yet initiated construction of its network, while Sprint is in
the process of deploying its CDMA EV-DO network. The merger will enable Sprint Nextel to enhance
and expand the coverage of the CDMA network to serve customers who seek voice, high-performance
push-to-talk features, and high-speed data performance. Sprint and Nextel estimate that they will save
capital expenditures with a net present value of $4.8 billion after taking into account the necessary

incremental investments in the CDMA network.

16. In the absence of the merger, pr_int and Nextel would have had to continue to pursue
separate development and deployment efforts. For example, Nextel had already planned to upgrade its
network using either a version of the CDMA standard or another packet-switched mobile broadband
technology. Sprint has already begun deploying EV-DO in a number of markets in its CDMA network.
Both of these efforts would have permitted the carriers to offer new services to their subscribers. The

merger will permit Sprint Nextel to offer more of these innovative services more quickly to more

¢ See Joint Declaration of Marc Montagner and Steve Nielsen for details on this and other estimates.
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custorers and at lower cost than would be the case if the merger did not occur.” In particular, Sprint
Nextel will deploy CDMA EV-DO, including the more advanced EV-DO Rev. A, more rapidly and over

a larger footprint than Sprint would have done on its own.

17.  Sprint and Nextel have identified significant savings in technology development and
deployment costs among the synergies that they expect from the merger. For example, many costs that
Nextel would have had to incur to upgrade its network will be avoided as a result of the merger, since
many of fhese costs have already been incurred by Sprint in connection with its effort to upgrade its own
network. Similarly, Nextel has invested in a push-to-talk feature for CDMA by working with
Qualcomm to develop QChat. Although some incremental costs will be incurred to add a high
performance push-to-talk feature to the Sprint Nextel CDMA network and to provide a gateway to
permit customers on the company’s CDMA network to communicate through the push-to-talk feature
with customers on the iDEN network, those development and deployment costs will be substantially

smaller than those that the two companies would have incurred separately.

18. In addition to the efficiencies in network development and deployment, Sprint and Nextel
also have identified efficiencies in their information technology and billing, customer care, and sales and
marketing platforms. These include savings from avoiding duplication in the costs of developing and
maintaining these platforms and savings because one of the merging parties can take advantage of
mmprovements that have already been made by the other. These savings will reduce the costs of

acquiring, retaining, and serving subscribers and will enable the merged firm to charge lower prices and

7 For example, P.J. Howe, “A Tricky Marriage,” Boston Globe, December 23, 2004, notes that “Nextel
customers ...could get an offer for high-speed wireless service sooner than they otherwise would....”
He then cites Nextel spokesman Russ Wilkerson as indicating “Soon after Sprint closes a merger with
Nextel...the combined company would market to Nextel subscribers devices to offer wireless data
connections for laptop computers over the Sprint network.”
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provide better service than could either of the merging companies on its own.® Sprint and Nextel have

estimated that the net present value of the savings from these sources will be approximately $4.4 billion.

19.  These benefits are merger-specific. Without the merger, it would take longer, and be more
expensive, for Nextel to deploy a next generation network. Similarly, it would take longer, and be more
expensive, for either Sprint or Nextel to achieve the same efficiencies that they can obtain by adopting
superior information technology and billing, customer care, and sales and marketing platforms that the
other has already developed. It also would be uneconomical for either Sprint or Nextel, on its own, to
undertake certain new research and development projects, and to make certain new capital investments.
Because Sprint and Nextel will be able to spread costs over a larger customer base than either company
could individually, their incentives to invest in the development and deployment of new technologies
and services will increase. As a result, the merged firm will be able to offer services that rely on

superior, lower cost technologies.

20. Significantly, the same level of benefits cannot be achieved by the alternative of teaming
arrangements short of merger, where Sprint and Nextel remain independent competitors. Teaming
could, for example, involve arms-length exchanges of technology or a limited joint venture to achieve

these goals. However, these alternatives would not lead to the same efficiencies.

21. Teaming would require Sprint and Nextel to agree on how to share the costs and benefits of
their joint action. It also would require the parties to devise highly complex contracts to ensure that the
scope of work for each party was well defined and to establish their respective financial commitments

and other obligations. Finally, these contracts would have to be designed to facilitate efficient

¥ For example, an investment that either improves the quality of customer care, or reduces the
incremental cost of providing care to a given customer, will reduce customer retention costs, and thus
permit Sprint Nextel to lower the prices that it charges and give it the incentive to do so. An investment
that lowers the incremental cost of billing a given customer has a similar effect.
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information exchange and investment incentives without, at the same time, disclosing the trade secrets
or intellectual property of either party. Otherwise the arrangements would be prone to attenuated

incentives, free riding, and opportunistic behavior.

22.  Such contracts are difficult to write, particularly where they involve R&D.® Virtually by
definition, many key contingencies cannot be anticipated in contracts governing cooperative R&D
activities among separate firms. In the end, any contract would be incomplete.' Moreover, even if all
such contingencies could be anticipated, the resulting contract would have to be extraordinarily
complex. Difficulties in crafting such contracts could lead the parties to delay or even abandon any
attempt to cooperate. The proposed, but unconsummated, Broadband Radio Service (BRS) joint venture
between Sprint and Nextel, discussed in more detail below, provides a good example of these

difficulties.

23. Even where joint ventures or similar arrangements are pursued, there can be serious
disputes between the parties. These disputes, in turn, can result in delays in product development or
delivery and increased costs to customers. Thus, teaming arrangements cannot replicate the benefits of

merger.

? As Scott Masten notes, “{B}ecause contingent performance is costly to stipulate and even more
difficult for courts to administer, contracts typically contain few provisions and, as a result, tend to be
inflexible mechanisms for governing exchange. The greater the complexity of the transaction and the
level of uncertainty associated with it, the greater the likelihood of being bound to an inappropriate
action, and hence the greater the implicit costs of contractual organization.” See Scott E. Masten, “The
Organization of Production: Evidence from the Aerospace Industry”, Chapter 10 in Scott E. Masten, ed..
Case Studies in Contracting and Organization (New York: Oxford University Press, 1996); reprinted
from Journal of Law & Economics, vol. 27 (October 1984), p. 190.

' For a more general discussion of the difficulties of creating optimal incentives to undertake
specialized investments in the context of sequential contracts among contracting parties, see Oliver E.
Williamson, Markets and Hierarchies: Analysis and Antitrust Implications (New York: Free Press,
1976), p. 94.
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